
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO.:PFA/KZN/72/98/IM   

In the complaint between: 

 

M NAIKER, (representing the member elected trustees Complainant 

of the Spar Group Ltd Staff Provident Fund) 

 

and  

 

THE SPAR GROUP LTD PENSION FUND First Respondent 

THE SPAR GROUP LTD Second Respondent 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  
 
 

Introduction 

 

The complainant is a member elected trustee of the Spar Group Ltd Staff Provident 

Fund, having previously been a member of the respondent. His complaint concerns 

the application of surpluses by the respondent to enhance the benefits of its 

members who accepted an offer to transfer to the Tiger Oats Defined Contribution 

Pension Fund. 

 

The complaint has been properly lodged with the respondents and then with this 

office in terms of section 30A of the Act, and thereafter, at the request of my senior 

investigator Mr Ian McDonald, a comprehensive response to the allegations was 

provided by the respondents satisfying the requirements of section 30F.  The issues 

and arguments emerge quite clearly from the documentary evidence submitted by 

the parties, and I have determined the matter on the basis of this evidence and the 



report of Mr Ian McDonald. 

 

Background to the complaint 

 

The first respondent, a defined benefit pension fund, commenced on1 March 1971.  

With effect from 1 March 1985 The Spar Group Limited Staff Provident Fund, a 

defined contribution provident fund, was established and from that date new 

employees joining the second respondent were given the choice of joining either 

the pension fund or the provident fund. 

 

As a result of pressure from certain of the members of the pension fund, and after 

protracted negotiations, the second respondent agreed with effect from 1 March 

1992 to allow pension fund members to transfer to the provident fund. Members 

were given a twelve month option period ending on 28 February 1993, during which 

to exercise their transfer rights.  Those members who elected to transfer to the 

provident fund had an amount equal to their actuarial reserve in the pension fund 

transferred as the opening balance of their accumulated fund credit account in the 

provident fund. 

 

With a view to limiting its open-ended liability, the employer made an offer to active 

members of the pension fund as at 1 November 1997, to transfer to the Tiger Oats 

Defined Contribution Pension fund.  To encourage members to take up this option 

the respondents offered to enhance the actuarial reserve of transferring members 

by 39%.  This enhancement was funded out of the current valuation surplus. 

 

This action was queried at a meeting of the trustees of the Spar Group Limited Staff 

Provident Fund on 28 November 1997 and as a result a formal complaint was lodged 

with the respondents on 12 December 1997.  The matter was again discussed at the 

next meeting of the trustees of the Spar Group Limited Staff Provident Fund, when 

the chairman of the trustees responded to the complaint on behalf of the 
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respondents.  At the same meeting it was agreed that the complaint should be 

lodged with my office, and this was done under cover of a letter from the 

complainant dated 20 May 1998.  In the meantime the views of the second 

respondent had been set out in a letter to the complainant dated 24 April 1998, from 

Mr R W Coe the financial director.  Mr Coe, who is also chairman of the trustees of 

the first respondent, also submitted the response to my office under cover of his 

letter dated 1 June 1999. 

 

The Complaint 

 

The complainant avers that the surplus assets utilised to enhance the benefits of 

members transferring to the Tiger Oats Defined Contribution Pension Fund are, in 

fact, a profit of the Spar Group Ltd, and should be shared among all employees of 

the group.  In particular, previous members of the respondent who had transferred 

to the Spar Group Ltd Staff Provident Fund in 1992/3, such as the complainant, had 

not had their benefits enhanced at that time, and should benefit from the 

distribution of surplus in November 1997.  In support of this argument, the 

complainant also alleges that members of the provident fund were discriminated 

against over the period as the employer did not contribute at the same rate to both 

the first respondent and the Spar Group Ltd Staff Provident Fund.  In view of this, 

he claims that the profit emerging in the form of a surplus under the first 

respondent should be used to re-adjust these differences.  It is also suggested that 

the second respondent may have contravened the Income Tax Act, although no 

evidence to this effect has been submitted, and that, in taking the action they did, 

both respondents have failed to act in good faith. 

 

The issues for determination. 

 

The issues that emerge from this complaint, are, 
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(1) have the respondents failed to act in good faith by exceeding their powers in terms of the 

rules, in applying fund surpluses to enhance benefits to members transferring to the Tiger 

Oats Defined Contribution Pension Fund, 

 

(2) alternatively, should the fund surplus be taken as a profit to the second respondent, to be 

shared among all its employees,  

 

(3) are those ex-members of the first respondent who transferred to the Spar Group Ltd Staff 

Provident Fund during the previous option period in 1992/3 also entitled to share in the 

surplus distributed in November 1997. 

 

(4) Did the second respondent discriminate unfairly against the members of the provident fund 

by contributing at different rates to the different funds.  

 

The determination 

 

In terms of rule 13.4 of the first respondent read in conjunction with rules 12.1 and 

12.2, when contributions in respect of a group of members are terminated for the 

purpose of transferring membership to another approved fund, the amount of each 

transferring member=s actuarial reserve as calculated by the valuator will be 

transferred to the new fund.  The amount of the actuarial reserves so calculated 

may be increased by such further amount as the principal employer in consultation 

with the valuator may allow. 

 

In addition, Rule 9.5.2 concerning actuarial valuations says:- 

 
If the valuation discloses that there is an actuarial surplus or that there is a deficit that 

requires to be funded, the manner of dealing with the surplus or funding the deficit shall be 

considered by the TRUSTEES and recommendations made to the Principal Employer for a 
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decision .  The principal employer=s decision shall be made within the limitations imposed by 

the Act and the Registrar=s practice and shall be final.  Where necessary, the trustees shall 

alter the rules to give effect to such decision. 

 

It is clear, therefore, in relation to issue (i) above, that the trustees, the employer 

and the valuator have acted in terms of the rules and have not exceeded the powers 

afforded to them, in utilising a part of the current valuation surplus to increase the 

actuarial reserves of transferring members by 39%. 

 

There are currently many varied views on the ownership and utilisation of valuation 

surpluses, and it must always be borne in mind that in an on-going fund they are 

notional rather than factual, and can fluctuate from positive to negative values, and 

vice versa, fairly rapidly, depending on economic and membership circumstances.  

On top of this there is currently no provision in either the Act, or the rules of the 

first respondent, for surpluses arising in terms of rule 9.5, as referred to above, to 

be repatriated to the employer.  Nor can they be distributed to employees who are 

not, and never have been, members of the fund. 

 

Turning now to the obligations of the first respondent to its ex-members, and in 

particular to those who transferred to the provident fund in 1992/3.  There is no 

suggestion that the fund did not meet its obligations, or did not satisfy the 

reasonable benefit expectations at the time of those members who chose to transfer 

to the provident fund.  It has been confirmed, however, that the fund was also in 

surplus at the time, although to a very much lesser degree, and we must assess 

whether in treating the two groups of transferring members differently, the fund has 

acted fairly and equitably.  In doing this we need to be very clear in our minds as to 

what a surplus in an on-going fund really is, and how it affects the parties 

concerned.  The 1992 transfer came about as a result of pressure from a group of 

members, who presumably saw a personal advantage in transferring to the 

provident fund.  The obligations of the fund and the employer at that time were to 



 
 

Page 6 

enable the transfer, giving fair and equitable transfer values in terms of the rules.  It 

was reasonable for the valuator to ignore the relatively smaller valuation surplus, as 

his greater obligation was to protect the future benefit expectations of the larger 

number of members who remained in the fund.   The 1997 scenario was somewhat 

different in that the employer wanted to encourage members to transfer to the 

defined contribution basis, to reduce its open-ended future liability.  The valuator 

could expect that by enhancing transfer values out of surplus a relatively small 

number of members would remain, thus achieving the objective, and at the same 

time reducing the need for such a large reserve against future contingencies.  The 

members who transferred in 1992 have benefited from the actions taken then and 

the investment growth in the provident fund since then.  They have no right to 

benefit from any distribution of surplus in 1997.  While there may in some cases be 

a duty on the part of a fund to act fairly and reasonably in relation to former 

members, that duty diminishes with the passage of time if only because of the very 

real practical need of a fund to be able to plan its affairs with the certainty that past 

liabilities have been extinguished.  The respondents have acted fairly and equitably 

in applying the rules under the changing circumstances in which they find 

themselves. 

 

In relation to issue (iv) above, there is a fundamental difference between the 

employer contribution basis of a defined benefit fund such as the pension fund, and 

a defined contribution fund, such as the provident fund.  It serves no purpose to 

compare employer funding rates in isolation as this is not sufficient to determine 

whether or not there has been unfair discrimination.  Be that as it may, investigation 

shows that there was in fact little or no difference between the amounts contributed 

to the two funds over the period. In terms of the rules of the provident fund the 

employer contributes 5% of pensionable salary towards retirement benefit plus 

another 5.5% to cover the cost of death and disability benefits.  A total of 10.5% of 

pensionable salaries in all. The employer contribution rate to the first respondent 
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over the period has been. 

 

From October 1989 to March 1991  -  7.34% 

From March 1991 to October 1995  -  10.11% 

From October 1995 to March 1997  -  10.50% 

Since March 1997     -  5.90% 

 

In any event, employees of the second respondent have been given the option to 

join either the pension fund or the provident fund, in the full knowledge of the 

benefits and contributions offered by both.  There is, therefore, no unfair 

discrimination to redress. 

 

For the reasons outlined above, the complaint is dismissed. 

 

DATED at CAPE TOWN this 28th day of July 1999. 

 

 

 

 

_____________________________ 

John Murphy 

Pension Funds Adjudicator 

 

 


